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NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
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Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13187
V.

GLENN H. ZACHER

Respondent .
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CPI Nl ON AND ORDER

The respondent, pro se, has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins rendered in
this proceeding on July 26, 1993, follow ng an evidentiary
hearing. By that decision, the law judge affirnmed as issued an
order of the Adm nistrator revoking, on an imedi ately effective
basis, any airman certificate held by respondent, including
Airman Certificate No. 354422420, with private pilot privileges,

pursuant to Section 609(c)(3) of the Federal Aviation Act of
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1958, as anmended, 49 U.S.C. App. 1429(c)(3), (the "Act"),' and
for his alleged violations of sections 61.15(a), 61.3(a),
61.59(a)(3), 61.19(f), and 91.19(a) of the Federal Aviation
Regul ations, "FAR " 14 CFR Parts 61 and 91.° For the reasons

"When the Administrator determ nes under Section 609(c)(3)
"safety in air comrerce or air transportation requires the
i mredi ate effectiveness of his order,"” the Board nust deci de any
appeal fromthe order wwthin 60 days, just as it nust do after
recei ving advi ce of an energency order under Section 609(a). W
note, in this connection, that when the Adm nistrator filed his
order as the conplaint in this matter, which, apparently, is the
first one the Adm nistrator has | abeled "Effective | medi atel y"
since the Act was anended in 1984, the Board was not given the
advi ce concerning an i nmmedi acy determ nation that the statute
contenpl ates and the airman was referred to tinme limts and
procedures applicable to enforcenent proceedings that do not
requi re expedi ted processing. Nevertheless, the actual nature of
the order was discovered in tine to accord the case accel erated
handl i ng under our Rules of Practice, 49 CFR Part 821, Subpart I,
"Rul es Applicable to Enmergency Proceedi ngs."

’Section 609(c) (1) of the Act and FAR sections 61.15(a),
61.3(a), 61.59(a)(3), 61.19(f), and 91.19(a) provide, in relevant
part, as foll ows:

"Sec. 609...Transportation, distribution and other activities
relating to controll ed substances.

(c)(1) The Adm nistrator shall issue an order revoking the
airman certificates of any person upon conviction of such person
of a crinme punishable by death or inprisonment for a term
exceedi ng one year under a State or Federal law relating to a
control | ed substance (other than a law relating to sinple
possession of a controlled substance), if the Adm nistrator
determ nes that (A an aircraft was used in the comm ssion of the
offense or to facilitate the conm ssion of the offense, and (B)
such person acted as an airman, or was on board such aircraft, in
connection with the comm ssion of the offense or the facilitation
of the comm ssion of the offense. The Adm nistrator shall have
no authority under this paragraph to review the issue of whether
an airman violated a State or Federal law relating to a
control |l ed substance.

"8 61.15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture, sale,
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that follow we have determ ned that the case shoul d be

(..continued)
di sposition, possession, transportation, or inportation of
narcotic drugs, marihuana, or depressant or stinulant drugs or
subst ances i s grounds for-

(1) Denial of an application for any certificate or rating
i ssued under this Part for a period of up to 1 year after the
date of final conviction; or

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

(b) The comm ssion of an act prohibited by 8 91.11(a) or §
91.12(a) of this chapter is grounds for-

(1) Denial of an application for a certificate or rating
i ssued under this part for a period of up to 1 year after the
date of that act; or

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

"861.3 Requirenment for certificates, rating, and authorizations.

(a) Pilot certificate. No person may act as pilot in comand
or in any other capacity as a required pilot flight crewrenber of
a civil aircraft of United States registry unless he has in his
personal possession a current pilot certificate issued to him
under this part...

"861.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.

(a) No person may nmake or cause to be made- -
* * * * *
(3) Any reproduction, for fraudul ent purpose, of any
certificate or rating under this part...

"861.19 Duration of pilot and flight instructor certificates.
* * * * *
(f) Return of certificate. The holder of any certificate
i ssued under this part that is suspended or revoked shall, upon
the Adm nistrator's request, return it to the Adm nistrator.

"891.19 Carriage of narcotic drugs, mari huana, and depressant or
stinmul ant drugs or substances.

(a) Except as provided in paragraph (b) of this section, no
person may operate a civil aircraft within the United States with
know edge that narcotic drugs, mari huana, and depressant or
stinmul ant drugs or substances as defined in Federal or State
statutes are carried in the aircraft.”



remanded. ’
The respondent does not on appeal raise any issue concerning
the sufficiency of the | aw judge's findings and concl usi ons

respecting the substance of the charges against him* He does,

*The Administrator has filed a notion to disniss the appeal,
arguing that the respondent failed to file a notice of appeal by
August 2, 1993. However, since the postmark on the envel ope
containing the notice of appeal received by the Board is August
2, the notion will be denied, as the notice was tinely fil ed.

‘The charges agai nst the respondent are predicated on the
follow ng allegations in the April 15, 1993 Order of Revocation,
whi ch served as the conplaint in this proceeding:

2. On Novenber 23, 1991, you operated a Cessna Model
TU206G ai rplane, Cvil Aircraft N/735ZG the property of
another, on a flight in air comerce that |anded on a
road i n Eddy County, New Mexi co.

3. After the |l anding described in paragraph two (2),
you were arrested and approxi mately 785 pounds of
marijuana, a schedule |I controlled substance, was found
on board N735ZG

4. At the time of your arrest, you were in possession
of a false airman certificate.

5. During the flight described in paragraph two (2),
you did not have in your personal possession a current
pilot certificate issued to denn H Zacher

6. On or about Decenber 14, 1992, the United States
District Court for the District of New Mexico, in the
case of United States v. denn Zacher, Case No. 91-
630JC- 02, you were found guilty, and subsequently
convicted of conspiracy with intent to distribute nore
t han 100 kil ograms of marijuana in violation of 21

U S C 846, and 21 U.S.C. 841(a)(1l) and (b)(1)(B). You
were sentenced to inprisonnent for a term of one
hundred twenty (120) nonths.

7. A part of the acts giving rise to the offense
descri bed in paragraph six (6), was your operation of
N735Z2G

8. By Order of Suspension dated Cctober 19, 1992, you
were ordered to surrender your airman certificate for a
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however, present several procedural objections. W find nerit in
one of them?

Respondent faults the | aw judge for denying hima
conti nuance, requested at the July 26th hearing, so that he could
obtain and consult with counsel.® Although the |aw judge's
deni al of that request, strictly speaking, cannot be deened an
abuse of discretion, inasnuch as the Board has no authority to
extend its statutory deadline for deciding an i nmedi ately
ef fective appeal under Section 609(c)(3), we think that the | aw

(..continued)
period of 30 days for failure to report an al cohol or
drug-rel ated notor vehicle action to the Federal
Avi ation Adm nistration, said suspension to continue in
effect until 30 days subsequent to the actual surrender
thereof. To date, you have failed to surrender your
airman certificate.

*Respondent correctly points out that Section 821.56 of our
rules was not followed in this natter because the hearing was
hel d sone nineteen days after the date of the notice of hearing
he received, instead of wwthin 7 days, as the rule specifies.
This failure on the Board's part, however, does not provide a
basis for reversing the Adm nistrator's order, as respondent
appears to believe, as the expedition that rule is intended to
pronote exists primarily to enable the Board to neet its 60-day
deadl ine for deciding an appeal in cases of this kind. See
Adm nistrator v. Player, 3 NISB 3498, 3500-3501 (1981).

We have previously recogni zed, nevertheless, that delay in
hol ding a hearing to which Section 821.56 applies can result in
adverse consequences for an airman who succeeds in his challenge
to an energency revocation order, in that the airman may be
grounded for nore of the 60 days available to review his appeal
than m ght otherw se have been consuned. See Adm nistrator v.
Hegner, 5 NTSB 148, 151, n. 15.

‘Because the respondent, who appears not to have understood
t hat expedited procedures, and a Board decision deadline, were
applicable to the appeal he had taken, attended the hearing with
t he expectation that a continuance could be granted so that he
coul d obtain counsel, he was not prepared at that tine to advance
any evidence to rebut the Admnistrator's case.
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judge effectively abridged the respondent’'s ability to defend
agai nst the Adm nistrator's charges because he waited until three
or four days before the hearing to orally advise the respondent,
through a prison official, that counsel could not, and thus would
not, be appointed to represent him’ Since the respondent had
made the request in his June 30th notice of appeal fromthe
Adm ni strator's order, received by the Board on July 7, we think
that at the hearing he should have been given, and had expl ai ned
to him the option either of proceeding wthout benefit of
counsel or of relinquishing his right to expedited consideration
of his appeal so that the hearing could be continued until such
time as respondent could obtain counsel to assist him In the
circunstances of this proceeding we are persuaded that the
failure to so advise the respondent dictates the concl usion that
he has been denied the right to a fair hearing and that,
accordingly, he should be afforded an opportunity to obtain
counsel and defend agai nst the Adm nistrator's charges at a new

heari ng.’

The letter the Board routinely sends to airnen
acknow edgi ng their appeals from FAA orders contains advice
concerning the necessity to obtain an attorney, if one is to be
engaged, as soon as possible in the appeal process. Although
such a letter was prepared for the respondent, his denial of
havi ng received one is consistent with the fact that, as a copy
of the letter in the record reveals, it was m saddressed to a
Federal Correctional Facility in Bastrop, Texas, rather than to
the one at which he resides in Three Rivers, Texas.

*We think our |aw judges should be especially alert to the
difficulties inmates may face in prosecuting appeals to the Board
from FAA certificate actions, particularly where, as here, the
Adm ni strator has chosen to proceed in a manner that drastically
shortens the tine available for themto respond and nount a
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Because a continuance granted at the hearing, as sought by
the respondent, would |likely have precluded the Board's
conpliance with the statutory deadline for deciding the appeal
we Wil treat the request for a continuance as a constructive
wai ver of expedited consideration. On remand, the | aw judge
shoul d al |l ow respondent a reasonable period of tine to secure
counsel before rescheduling the matter for hearing.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent's appeal is granted to the extent it
seeks a new heari ng;

2. The initial decision of the |aw judge is vacated; and

3. The case is remanded for further proceedi ngs consi stent
with this opinion and order.
VOGT, Chai rman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

(..continued)

defense. Limted access to relevant information and Board
precedent, restrictions on their ability to conmunicate with the
agency on procedural questions, and delay in the novenent of mai
to and fromthem are anong the hindrances they nmay encounter in
attenpting to exercise their right to Board review.



